IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT,

IN AND FOR PALM BEACH COUNTY, FLORIDA






            CRIMINAL DIVISION: V

STATE OF FLORIDA,

v.





CASE NO. ------CF------AXXXMB

__________________, 



Defendant

________________________/

MOTION TO DISMISS CHARGES IN THEIR ENTIRETY

OR IN THE ALTERNATIVE,

MOTION TO DISMISS THE CHARGE OF SOLICITATION


COMES NOW, the Defendant, ____________, by and through the undersigned counsel, and pursuant to Fla. R. Crim. P. 3.190 (b) and (c), files this his Motion to Dismiss the Charges Pending against him in their entirety, or in the alternative, Motion to Dismiss the Charge of Solicitation as violating Double Jeopardy, and as grounds for such motion, states as follows:

(a). Defendant has been charged with violating Fla. Stat. 777.04 for the crime of criminal solicitation, and for theft of a trade secrets under Fla. Stat. 812.081. 

(b). Defendant has not taken what would constitute a trade secret.

(c). Defendant's actions constitute protected business competition, and the conduct at issue is not even the basis for civil liability, much less criminal sanctions, and the "victim's" resort to the criminal processes is an abuse of process.

(d). Defendant cannot be convicted of solicitation and theft of trade secret without violating double jeopardy.

WHETHER WHAT WAS ALLEGED TO BE TAKEN IS A TRADE SECRET

A trade secret as defined in Florida's Uniform Trade Secrets Act is defined as something that derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and is subject to efforts that are reasonable under the circumstances to maintain its secrecy. Fla. Stat. 688.002(4). 

Under Fla. Stat. 812.081, a trade secret is considered to be:

(1). a secret;

(2). of value;

(3). for use or in use by the business; and

(4). of advantage to the business, providing an opportunity to obtain an advantage, over those who do not know or use it,


when the owner thereof takes measures to prevent it from becoming available to persons 


other than those selected by the owner to have access thereto for limited purposes.

In order to obtain a dismissal, the movant is required to present clear authority that the information that the plaintiff identifies is not protected. Allegiance Healthcare Corp. v. Coleman, 232 F.Supp.2d 1329, 1335 (S.D.Fla. 2002).

What was allegedly given to Mr. ________ was not a customer list, but a list comprised of potential customers containing personal information or data regarding such customers, none of which were accessible because of the intentional faultiness of the information tendered. “Company” executive Mr. ________ also told investigators that he has sold these lists to vendors ("to sell records to commercial consumers who seek to utilize the specific demographic and personal data for marketing purposes," p.3 Sheriff's office Report on case no. 11061140). Hence, these lists, while having value even for a limited shelf life, are not confidential and secret per se, but are "sold" and therefore, "disclosed" to commercial consumers and have entered the stream of commerce.          They are known to any who have purchased same, and possibly even been resold to yet another layer of commercial vendors.

Whether customer lists constitute a trade secret, per se, is not firmly established in Florida case law. In Booksmart Enterprises, Inc. v. Barnes & Noble College Bookstores, Inc., 718 So. 2d 1227 (Fla. 3d DCA 1998), the court held that a competitor operating an off-campus book store with no contractual arrangements with the universities would be entitled to a list of the completed forms of professors identifying the textbooks per course in the upcoming semester. Barnes & Noble sought to exempt such compilation from disclosure, claiming that the compilation of information was a trade secret. The Third DCA found it to be a public record, because these forms were turned over by the public universities to serve both the interests of the university and Barnes and Noble.  Compare James, Hoyer et. al. v. Rodale, Inc., 41 So. 3d 386 (Fla. 1st DCA 2010) (lists maintained by a seller of books and magazine subscriptions of potential subscribers and book purchasers, as well as seller's contracts, reports and communications with and from its suppliers and other vendors constituted trade secrets and were exempt from public disclosure).

In Clark v. State, 670 So. 2d 1056 (Fla. 2nd DCA 1996), Clark's conviction for theft of a trade secret was overturned because "the materials at issue were not trade secrets." Clark's former employer, a real estate specialist on mobile homes sales and leases, had compiled "information sheets" which "contained the name and address of the owner and general information on the property such as the number and size of rooms and amenities." Id. at 1057. The Fourth held that the "information sheets" 

neither provide [former employer's] business an advantage or an opportunity obtain an advantage over competitors. They are of little or no significant because the underlying exclusive sales agreement is the document from which [the former employer] derives his advantage. In fact, these "information sheets," much like the same written materials in the real estate trade, derive their value from their use in effecting sales to which [the employer] is the benefactor. The sheets were available for inspection and use by outside salespersons showing the homes [i.e. they were] pass[ed] out ... to prospective buyers. 

Clark, 670 So. 2d at 1057. The data gathered here was in fact disseminated to commercial vendors per Mr. __________ statements to the authorities. They are much like information sheets, and have no value until a sale is consummated. "Clearly, these materials were not secret or confidential and do not constitute "trade secrets."" Clark at 1057.  Even the Scripts that were "developed" by “Company” would not constitute "trade secrets" as any employee using such script would have it etched in his mind and could regurgitate and use it elsewhere from memory and personal retention ("readily ascertainable by proper means"). Similarly, “Company's” company handbook on hiring practices may have been developed by “Company” with their own investment, but it would have been signed by all employees who would have a right to such, and thereby, not exactly a "trade secret." It's a legal document which an employer can enforce, as can employees.

This notion that it cannot be much of a "secret" if the entire company knows or has access is supported in the case law. In Premier Lab Supply, Inc. v. Chemplex Industries, Inc., 10 So. 2d 202 (Fla. 4th DCA 2009), the court found that the design of a spooling machine was not readily ascertainable by proper means and that the manufacturer took reasonable measures to maintain the secrecy of the machine. Id. at 204 ("the design of the unpatented machine is very specific and involves many calculations, ... and the specifications took ... a very long time to figure out" and "machine was kept in a separate room, where only those employees operating it were permitted to enter"). 

WHETHER THE AI EMPLOYEES TAKING MATERIALS

FROM THEIR OWN COMPUTER CONSTITUTES A CRIMINAL ACT
The Computer Fraud and Abuse Act (CFAA), 18 U.S.C.A. §1030 et seq., is the federal legislation under which many employers have tried to sue their former employees for stealing confidential client lists and/or giving same to a competitor. 

Because CFAA is principally a criminal statute, with a civil cause of action, a court is bound to interpret the statute consistently, and thus, the rule of lenity must be considered even in its civil application. Lewis-Burke Assoc., LLC v. Widder, 725 F.Supp.2d 187 (U.S.D.C. 2010). The rule of lenity requires courts to interpret it narrowly, and thus, to the extent that statute is ambiguous as to whether it punishes wrongful use of lawfully obtained access, that ambiguity must be resolved in a defendant's favor. Orbit One Commc'ns., Inc. v. Numerex Corp., 692 F.Supp.2d 373 (S.D.N.Y. 2010). 

Courts in construing the CFAA have on many occasions held that merely accessing and disseminating information from a protected computer is insufficient to create a civil cause of action. Landmark Credit Union v. Doberstein, 746 F.Supp.2d 990 (E.D. Wis. 2010) (employee of credit union did not access a computer without authorization, nor did she exceed her authorization, when she had sent herself emails containing client lists that included sensitive client information from her work email to personal account, and accessed and switched password protected web profile pages to make credit union clients appear as if they were affiliated with her new competitor employer, as she was still an employee who had been authorized access when these actions were taken); Lewis-Burke Assoc., LLC v. Widder, 725 F.Supp.2d 187 (U.S.D.C. 2010) (former employee took confidential and proprietary information with him in a thumb drive when left the firm and solicited clients for a competing business falls outside of the CFAA); LVRC Holdings LLC v. Brekka, 581 F.3d 1127 (9th Cir. 2009) (rejecting claim that technology worker exceeded authorized access by email confidential data to personal email account); Jet One Group, Inc. v. Halcyon Jet Holdings, Inc., No. 08 Civ. 3980(JS), 2009 WL 2524864 (E.D.N.Y. Aug. 14, 2009) (finding that an employee does not exceed authorized access just by taking a client list from the employer's computer for the benefit of the defendant); Orbit One Commc'ns, Inc. v. Numerex Corp., 692 F.Supp.2d 373 (S.D.N.Y. 2010) (finding that employee who downloaded proprietary information for purpose of competing with employer, in breach of employment agreements). For that reason, scraping information from one website, reformatting it and posting same as another's is also not a CFAA violation, because such information was publicly available to the world. Cvent, Inc. v. Eventbrite, Inc., 739 F.Supp.2d 927, 933 (E.D. Va. 2010). 

Most of these cases have centered on whether the former defendant-employee had access, not whether the employee misused or misappropriated the information. University Sports Publications Co. v. Playmakers Media Co., 725 F.Supp.2d 378 (S.D.N.Y. 2010) (computer systems administration who was authorized to access advertising company's database of customer leads and historical sales data did not violate CFAA by allegedly using database for an improper purpose, namely, to provide company's former employee and current competitor with confidential information); LVRC Holdings LLC v. Brekka, 581 F.3d 1127 (9th Cir. 2009) ("No language in the CFAA supports [the] argument that authorization to use a computer ceases when an employee resolves to use the computer contrary to the employer's interests"). 

There is a circuit split as to what the term "without authorization" means under FCAA. The Ninth Circuit in LVRC Holdings LLC v. Brekka, 581 F.3d 1127 (9th Cir. 2009)  interprets the phrase to mean "without any permission." Another circuit has interjected a loyalty test into the equation, even when permission was forthcoming. Int'l. Airport Ctrs., L.L.C. v. Citrin, 440 F.3d 418, 419 (7th Cir. 2006) (Posner, J.). Most courts have recognized that CFAA claims do not turn on an employee's unauthorized use of information, but rather upon the unauthorized use of access. Diamond Power Int'l. v. Davidson, 540 F.Supp.2d 1322 (N.D.Ga. 2007); Penrose Computer Market Group Inc v. Camin, 682 F.Supp.2d 202, 210, 212 (N.D.N.Y. 2010) ("accepting arguendo that defendant employee had full access to the plaintiff's computer system, this does not support the conclusion that defendant had authorization to access another employee's email account," however, employee deleting his own inbox where he had full control was not in violation of the Stored Communications Act). In Florida, the middle district in a CFAA case found that a former employee did not exceed authorization, where accessed his lap top after resignation, where the employee had enjoyed unrestricted access to all information on laptop throughout his employment, and employer failed to impose any restrictions on his access following his resignation. Clarity Services, Inc. v. Barney, 698 F.Supp.2d 1309 (M.D.Fla. 2010) (scrubbing data off of laptop, and resetting same to original condition); see also Lockheed Martin Corp. v. Speed, 2006 WL 2683058 (M.D.Fla. 2006) (narrower definition implements the plain meaning of the statute).

In Lewis-Burke Assoc., LLC v. Widder, 725 F.Supp.2d 187 (U.S.D.C. 2010), the court acknowledged that Brekka was gaining momentum, and that the Citrin's agency doctrine tottered on an the shaky ground of loyalty, which an employee could have at one given moment but not in another. "Congress could not have intended a person's criminal and civil liability to be so fluid, turning on whether a person's interests were adverse to the interests of an entity authorizing the person's access." Id. at 194. 

Many courts have recognized that the Computer Fraud and Abuse Act (CFAA), 18 U.S.C.A. §1030 et seq., was meant to stop hacking, not to penalize defecting employees who did have proper access at one time. Int'l. Airport Ctrs., L.L.C. v. Citrin, 440 F.3d 418, 419 (7th Cir. 2006) (CFAA was designed to prevent "attacks by disgruntled programmers who decide to trash the employer's data system on the way out"); Lockheed Martin Corp. v. Speed, at 5-6 ("the statutory definition appears purposefully aimed at the company insider that already has authorization, not the non-agent outsider with public access to a company website"). Cvent, Inc. v. Eventbrite Inc., 739 F.Supp.2d at 933(scraping does not constitute hacking).

Thus, under federal legislation, where the former employee himself would not have been criminally responsible under CFAA for accessing certain materials to which he had been granted access, even if the former employee acted contrary to the interests of the employer, such is not criminally punishable. Hence, Mr. ________ encouragement or solicitation or attempt cannot be punishable when the employee accessing same is not criminally punished. 

BUSINESS COMPETITION IS PROTECTED CONDUCT, AND BUSINESS COMPETITORS ARE ABUSING CRIMINAL PROCESSES TO STIFLE COMPETITION, AS OPPOSED TO SEKING A GENUINE VINDICATION 
OF THEFT OF TRADE SECRETS

In Zupnik v. All Florida Paper, Inc., 997 So. 2d 1234 (Fla. 3d DCA 2009), a former employee engaged in conduct much like Mr._______. Zupnik who had been a sales representative with approximately twenty years of experience selling paper and janitorial products to customers in the food industry, began employment with All Paper and had signed a covenant not to compete which expired after two years. After its expiration, Zupnik stayed on another two years as an at-will employee. In fact, prior to his employment with All Paper, Zupnik worked for All Paper's largest competitor Continental Paper for several years.

Zupnik then began a competing business South Florida Paper intending to service his long standing customers. Zupnik asked Dade Paper which normally supplied paper products to All Paper, whether Dade would sell paper products to South Florida Paper in order for Sourth Florida Paper to become a redistributor of paper products. "All Florida hired a private detective, who monitored these allegedly "clandestine" meetings at area restaurants and reported to the trial court that Zupnik provided Dade Paper with proprietary information, including client names, pricing and profit margins, constituting the theft of trade secrets." The trial court issued an injunction, but the Third DCA reversed. The only evidence produced was the private investigator who observed Zupnik give Dade Paper's operations manager a folder which appeared to have All Florida invoices. The Third DCA found that there was no evidence that customer invoices or other pricing information allegedly taken were kept confidential, or that they were in fact disclosed to Dade Paper, and hence, could not establish a misappropriation of any specific trade secret information to warrant an injunction.

____________'s conduct is not a crime, it is business competition attempted to be mischaracterized as theft of an item that barely constitutes a secret, much less a trade secret, as employees across the board had access to same. "Competition for business by a competitor is not actionable, even if intentional, unless the competitor is attempting to induce a customer to breach a contract that is not terminable at will." Advantage Digital Systems, Inc. v. Digital Imaging Services, Inc., 870 So. 2d 111, 112 (Fla. 2nd DCA 2003); see also Morpho Corp. v. Laser Applications, Inc., 790 So. 2d 577 (Fla. 5th DCA 2001) (where malicious prosecution action was brought by former employee because former employer filed criminal charges to diffuse competition, and court held that customer lists should be produced as part of discovery to see if former employer was actually harmed in any meaningful way).  

In Advantage Digital, the Second DCA found that an injunction had been wrongfully issued on behalf of a printing company against its competitor corporation which had hired two of its former service technicians, especially since the printing company's relationship with its customers were not contractual but simply terminable at will, and injunction enjoined prospective customers who were not actual customers of the printing company. 

Other cases in this area also suggest that these kind of criminal charges bought by a so-called "victim" business man is simply chain yanking of the criminal process to diffuse competition. In State v. Simons, 22 So. 3d 734 (Fla. 1st DCA 2009), the defendant was charged with theft of trade secret arising from the appropriation of a quilting machine and computerized business records belonging to his employer. The parties reached a settlement whereby the employee agreed to pay $4,500 of restitution to settle both the civil and the criminal suit, and which settlement was approved by the court. The "victim" then inexplicably attempted to back out of settlement after receipt of the $4,500 check, and the prosecution likewise followed suit. At the hearing on the motion to enforce the settlement agreement, the prosecutor made the "rather speculative remark ... that the defendant had attended a trade show in another state." Simons, 22 So. 3d at 735. The appellate court noted "it is not apparent from the record why this would have been unlawful." Id. In an almost slavish fashion, the prosecutor there followed the victim lockstep and attempted to back out of the settlement as well, arguing that the trial judge had no authority to compel the prosecutor to place the defendant in a pretrial intervention program. The appellate court disagreed and held that the trial court could enforce the settlement agreement or allow the defendant to withdraw his plea. Simons demonstrates the nebulous nature of these so-called theft of trade secrets cases, where the value of this "secret" was nothing more than $4,500, and the easy resort for those wanting to diffuse a competitor to be able to engage the criminal processes to achieve that goal. 

Mr. _______ has the right to form and compete with a competitor for call marketing business. He has every right to hire people who are in that industry and working for a competitor when those people are at will employees. Mr. ________ also has a right to ask that they bring over anything helpful to their new position from their former position, which includes their knowledge of scripts, their knowledge of the mechanics of how the former call center was operated, and knowledge of customers/ potential customers who can be tapped by anyone in the world, including Mr. _________, in a free market. 

In Harlee v. Professional Services Industries, Inc., 619 So. 2d 298 (Fla. 3d DCA 1992), the court held that competition is not a crime. There, a former employer civilly sued Harlee along with some of the defecting work staff alleging that defendants individually and on behalf of a future competitor employer solicited Plaintiff's customers and employees while still in Plaintiff's employ. The lower court found no civil theft, no conversion, no misappropriation of trade secrets and no breach of fiduciary duty for allegations that customer files, customer lists, client files and other personal property such as tools and equipment were taken. The lower court however did find tortious interference with a contractual relation/ business relation, which the appellate court overturned because competition is not a crime. The court held that "Defendant's subjective state of mind" or "his hope or desire that employees would join competitor" "is not actionable."

Everything Mr. _________ has done, Mr. _____ can likewise do to Mr. _________ or to any other call center; it may seem distasteful, perhaps even not the most ethical of business practices, but not illegal. Mr. ______ is not a "victim" of theft of trade secrets, he is a businessman who does not want competition, and is abusing the criminal process to achieve this objective, which may earn him a civil suit by Mr. ________ for abuse of process in the near future.   

WHETHER CONVICTIONS FOR SOLICITATION AND THEFT OF TRADE SECRETS VIOLATES DOUBLE JEOPARDY

Lastly, charging _______ with solicitation of theft and theft of trade secrets violates the double jeopardy clause of the Fifth Amendment to the United States Constitution, which states that no person may "be subject for the same offense to be twice put in jeopardy of life or limb." The clause prohibits successive prosecution or multiple punishments for the same offense. Witte v. United States, 515 U.S. 389, 395-96 (1995). It is "designed as much to prevent the criminal from being twice punished for the same offence as from being twice tried for it." Witte at 396, citing Ex Parte Lange, 85 U.S. (18 Wall) 163, 173 (1873). Blockburger v. United States, 284 U.S. 299, 304 (1932) articulates a test used in determining whether two offenses are the same for double jeopardy purposes. Where the same act or transaction constitutes a violation of two distinct statutory provisions, the test to determine whether there are two offenses or only one, is whether each provision requires proof of a fact which the other does not. Witte, 515 U.S. at 396, citing Blockburger, 284 U.S. at 304. Florida has subscribed to this rule, and noted that even if each of the offenses has an element that the other does not, the court must then determine if an exception applies and precludes separate convictions and sentences. Castro v. State, 939 So. 2d 306 (Fla. 4th DCA 2006); State v. Paul, 934 So. 2d 1167 (Fla. 2006) (using the core of the offense/ primary evil" approach to decide a double jeopardy challenge). 

Florida Statues, section 775.021(4) provides as follows:

(a) Whoever, in the course of one criminal transaction or episode, commits an act or acts which constitute one or more separate criminal offenses, upon conviction and adjudication of guilt, shall be sentenced separately for each criminal offense; and the sentencing judge may order the sentences to be served concurrently or consecutively. For the purposes of this subsection, offenses are separate if each offense requires proof of an element that the other does not, without regard to the accusatory pleading or the proof adduced at trial.

(b) The intent of the Legislature is to convict and sentence for each criminal offense committed in the course of one criminal episode or transaction and not to allow the principle of lenity as set forth in subsection (1) to determine legislative intent. Exceptions to this rule of construction are:

(1). Offenses which require identical elements of proof.

(2). Offenses which are degrees of the same offense as provided by statute.

(3). Offenses which are lesser offenses the statutory elements of which are 
subsumed by the greater offense.

Most recently, the Florida Supreme Court was asked to consider whether a criminal conviction for robbery and theft violate the double jeopardy protection. McKinney v. State, 2011 WL 2375217, __ So. 3d __ (Fla. June 16, 2011). 

The McKinney majority held that "[a]bsent a clear statement of legislative intent to authorize separate punishments for different offenses arising out of the same criminal transaction" i.e., "as long as the Legislature intends to authorize separate punishments," the convictions for both could stand without violating double jeopardy. Slip op. at 1; State v. Rodriguez, 500 So. 2d 120 (Fla. 1986) (there is legislative intent that there be convictions and sentences for both offenses, as each offense contains an element the other does not, so that grand theft is not a lesser included offense of robbery). 

Florida Statutes, section 775.021(4)(b)(2) "prohibits 'separate punishments for crimes arising from the same criminal transaction only when the statute itself provides for an offense with multiple degrees.'" McKinney, slip op at 2, citing Valdes v. State, 3 So. 3d 1067, 1068 (Fla. 2009) (majority opinion). McKinney does appear to reject the "primary evil" rationales of prior Florida case law. McKinney, slip op. at 3 ("by applying the "primary evil" gloss to the second statutory exception, we have added words that were not written by the Legislature in enacting the double jeopardy exceptions of section 775.021(4) and specifically subsection (4)(b)(2)"); Valdes, 3 So. 2d at 1076-77 (Cantero, J., concurring) (finding the "primary evil" test unworkable). Hence for defendant McKinney, the Court concluded that "there is no question that the Legislature did not expressly provide that robbery and grand theft are degree variants of the same offense." McKinney, slip op. at 3. 

McKinney's holding as applied sub judice would indicate that the solicitation and theft of trade secrets are either degree variants, or part of one continuous criminal episode, for which the legislature incorporated aspects of solicitation into the definition of theft of trade secrets, and hence convictions on both would violate double jeopardy. McKinney, slip op. at 4 ("[b]y statute, robbery is not a degree of theft nor is theft a degree of robbery").

Mr. ________ has been charged with solicitation to commit theft (Fla. Stat. 777.04(2))
 as well as theft of trade secrets (Fla. Stat. 812.081). 

Solicitation is defined as follows:

A person who solicits another to commit an offense prohibited by law and in the course of such solicitation commands, encourages, hires or requests another person to engage in specific conduct which would constitute such offense or an attempt to commit such offense commits the offense of criminal solicitation, ranked for purposes of sentencing as provided in subsection (4).

Under Fla. Stat. 812.081 (2), the theft is defined as follows:

Any person who, with the intent to deprive or withhold from the owner thereof the control of a trade secret, or with an intent to appropriate a trade secret to his or her own use or to the use of another, steals or embezzles an article representing a trade secret or without authority makes or causes to be made a copy of an article representing a trade secret is guilty of a felony of the third degree, punishable as provided in s. 775.082 or s. 775.083.

The very statutory definition of what actions constitute the theft of a trade secret encompasses the crime of solicitation-- "makes of causes to be made a copy..." . Facially, solicitation is enveloped in the crime of theft of trade secret.

In the case of Longval v. State, 914 So. 2d 1098 (Fla. 4th DCA 2005), the court considered whether the defendant could be guilty of both grand theft and attempted grand theft under Fla. Stat. 812.014(1), which states that theft is committed if the defendant "knowingly obtains or uses, or endeavors to obtain or use, the property of another with the appropriate criminal intent." The Fourth DCA held that "with this definition, attempted grand theft does not exist in Florida. ... The statutory language reveals on its face a legislative intent to define theft as including attempt to commit theft." "The substantive competed crime is fully proven when an attempt, along with the requisite intent, is established ... If a crime is itself an attempt to do an act or accomplish a result, there can be no attempt to commit that crime." 

If a criminal offense is defined so that an attempt and the requisite criminal intent constitute the completed crime, it is generally held that there is no separate crime of attempt to commit the offense in question. State v. Sykes, 434 So. 2d 325 (Fla. 1983) (the statutory definition of theft includes attempt to commit theft and thus substantive, complete crime is fully proved when an attempt along with the requisite intent is established); King v. State, 339 So. 2d 172 (Fla. 1976) (there is no crime of attempted forgery under Fla. Stat. 813.02 because an "uttering is provided as fully by an attempt to negotiate a forged instrument as it is provided by a completed negotiation"); Brown v. State, 550 So. 2d 142 (Fla. 1st DCA 1989) (the crime of attempted solicitation is non-existent). 

In Donovan v. State, 572 So. 2d 522 (Fla. 5th DCA 1990), the court used Blockburger to determine if double jeopardy was violated in simultaneous convictions for theft and organized fraud. Donovan recognized that courts look at the statutory elements of each offense and not to the actual evidence presented at trial or the facts as alleged in a particular information. Using that standard, it proceeded to analyze whether each offense in question has elements which the others do not, and found that the conviction for organized fraud, forgery and uttering a false instrument were proper, but not convictions for theft and organized fraud. 

In Rhames v. State, 473 So. 2d 724 (Fla. 1st DCA 1985), the court considered the conviction of both dealing in stolen property under Fla. Stat. 812.019(2), a first degree felony which required proof that the accused acted in concert with another, and the lesser included offense of conspiracy to commit theft under Fla. Stat. 777.04(3), and found that simultaneous convictions on both violated the Fifth Amendment's double jeopardy prohibition. There also, the court noted that the grand theft and dealing in stolen property arose out of a common scheme or course of conduct.

Rhames, Donovan, and Longval would require a conclusion that convictions on solicitation to commit theft of trade secrets and theft of trade secrets would violate the double jeopardy clause, as it is part of one continuous transaction, solicitation is a lesser included offense (such that both offenses do not contain an element unknown to the other), and that the statutory legislative definition of theft of trade secrets evinces an intent to incorporate solicitation ("causes to be made") of the matter which constitutes the trade secret.

For the above stated reasons and case law cited, Mr. _______ is requesting that the State of Florida No File all of the charges currently pending against him. This is clearly a civil matter without criminal liability and should not be treated as such. The "victim" is a businessman who is attempting to use the criminal processes to diffuse business competition, which is not actionable. The defendant also cannot have convictions on both solicitation and theft of trade secrets, as the very definition of theft of trade secrets encompasses solicitation as part of that crime, and solicitation merges into the finalized crime of theft of trade secrets.
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� 	The crime of attempt requires intent plus an act toward the commission of such offense, more than mere planning, but fails in the perpetration or is prevented in the execution thereof. 777.04(1). Solicitation requires an intent to commit an offense prohibited by law and in the course of such solicitation commands, encourages, hires or requests another person to engage in specific conduct which would constitute such offense or an attempt to commit such offense. 777.04(2). And conspiracy requires the agreement of a combination of the defendant plus another person or persons to commit any offense. 777.04(3).





